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No. 49784

FINDINGS OF FA.C?,
coNclusroNs 0r IA!.1,
ORDER anC HBll=L&\DLl!

ITI THE DISISICT COUR?

OF TIiE FIRST JIIDICHL DISTRICT OF THE STATE OF I{ONTANA

IN AITD FOP. TIIE COUNTY OF LNIIS AND CI,ATU(

********************

}TON?AIIA E}IVIRONMENTAL IMORYATION
CSNTER, a non-profic organizaEton,
and LOCAL 254, IABORERS'
IMERNATIONAL I'NION OFN)RIIi
A"{SAICA, a menbershtp organization,

Plainciffs,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

-vE- i

I{OI{TANA PO!|ER COI'IPNAY, a Publlc
utillty, che HAII{ES PIPELII'IE
COIISIRUCTION COMPAT{Y, an Oklahooa
corporaEion, TED SCI$IINDEN, JII!
WALTERHIRE, E. V. "SON![Y'' OI{IiOLT,
ED ARGENBRIGI{T and }IIKE GREELY, ln )
thel.r offlcial canacicy as l{embers )
of The -loncana Board of Land )
Cosrissloners, DENNIS tlEltMES,, ln
his offlcial cagacity as Comls-
sloner of che MonEana DeDarcneng

Defendants.

of Scate Lands, D,c-. JOgil J. )
DRYI|AN, in hls official capacity )
as Direccor of the ltoncana DeparE- )
ment of Healch and Environnencal )
Sciences, LEO BERRY; JR., ln his )
official capaclty as Dlrecror of )
che Montana Departoent of t{atural )
Resources and Conservacton, JIlt 1'I. )
FLYNll, in hls official cagacity )
as DlrecEor of che ltonEana Deparrnenc )
of Fish, Wildllfe and Parks, GAPJ )
vfICKS, ln his offlcial capacicy as )
Direccor of che Honcana Deparcnent )
of Highways snd IIARCELIA SHS3.FY, )
tn her official canacicv as
Direccor of the l{oircana'State
Historical Preservaclon 9rogran,

)
)
)

)
)
)
)
)
)

The above-encicled maccer was heard before che Court

siccing wichouc a jury. The Plainctffs, ltONTtu\A EINIRONIIEI'ITAL

I:'IFOav4,:I0;l CEN?ER and LOC.{! 254, IJ,BOF!I-s' IMERIIA:ICNAL UN:1!i

OF NOP.Tii A:ERICA, ltere renresented b;, counsel lfilLian A. '!?.o:ssbacir

and KarI Englund of l{issoula. The De€endanc, Xo.\TA!,lL F0r.'tEq

CO:[PA!YY, rras represenced by counsel John L. PeBerson and Edward
(-
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Barclerc of Bucce. The Defendanc, RArMs prpELrNE colrsrp.ucrroN
Co}!PANY, lras represenced by Shelley Hopki.ns of Burce. The

Defendancs, ltolfllAtilA srATE DEpARn|EllrS, were represenced by John

F. Norch, Donald D. ltaclnryre, Tiu D. l]all, Sreven J.- perl,,rurcer

Kevtn c. lleek, and w. D. Hutchlson, of Helena. Havlng heard che

Eestiaony, exanlned the exhiblts, and scudied the brlefs, the
I

couic oakes the followlng order, and Flndlngs of Fact and con-
I

cluslons of Laro.

FINDINGS OF FACT

1. Ttrat the pipeline constructlon tnvolves a rro
(200) olle long plpeline, a one hundred (100) foor
right-of-way, and a eLx (6) foot deep or deeper tiench.

2. Ttrat che route crosses scveral aaJor rlvers, over
t'..ro hundred (200) screaEur, slranpE , hillstdes , and agrlculcural
lanCs.

2.3. That co dace chere have been no publlc hearings on

the projecc, no draft environnen!,al assessnents, no request for
public coEEren!, no oF-orcuntcy for public oarclclpation, and no

ap-Darenc lnceraqency consulcacion.

.-4. That slte-egeei.flc uicigatton lleasures

hundred

cleared

..d

.). for one river, and only then rlhen liti.gacion
were only

had cou-

e cancially
are sub-

neasures arrlrear

buC uere noc

thi.s

.,v
co be

con-

niniaadela;r tn case wes

a
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| '^ il -';:',J::,#* *ry+t ry**-;' 
I

I O ll ),-ii,J;';;"i u,affl .-r*.>.:)*- 
|

| - ll --.wra,i=,<,',tL .ffi l-:.* -i. t;.-ttz* /.,*-), I

I ll c7*,rbn o lar ta o* , 1*2 
|

I t ll ""0 excusable due Eo che fact EhaE no publlc nocice ,0." qi.r"rr, Itill
I 2ll nor hearinas-held regardins the gloeline projecc 

I

I \ tll ,rl. Thac a slighr delay in conscruccion activicies wi.l{

I 'S ,t , {ll noc unfairly burien che DefendanEs because of che wincer slorv- 
|

I .l.t'l\l 5ll down in consrruction acrlviries. 
I

| 'il 't 3 ll coNclusroNs oF r.Ail I

I I .'l. :ll i ,'. nrac,.ffinrrenEar rnrorzrar.o,,.",,.f

I j $ : tll ar,dich. Laborers' union are adversery affecced by che proposed 
I

| " o t ,ll and exiscing pipeline conscruccion. 
It\

I 
tOll 2. Ttrac the lnjury a11e3ed by che Plainciffs ls dis- 

|

I ttll cinguishable from che lnjury to the Jrublic senerally. 
I

I trll .,g: Thar standlng to pursue the riqhc to a clean en- 
|

I tSll riro*,ent is not linited to ltontana envlronnencal or.qanizacior,". 
I

I ttll 4. Thac rhe Plainriffs have scandins,. 
t

' 
tb1 ).. 'rnaE Ene equlEaDre doc.rlne o! racnes can appry rn 

I

|,o||aconEexEofenvrronaencai,'"',""ffi"'.''.*.-l
I ttll sEances of each case ErusE be considered. 

II tt" 6. Thac laches under Ehe ci-rcusstances o! this case I

I tgll ro.ra be inagpro-oriacery invoked slnce any delay by the elainciffls
I ll -' eP I

| ::ll 
t.".1":""ole as nell as uininal, and has noc unduely preju<iiced 

I I| 2tll che Defendancs. I t

| - ,ll ,'/ 7. Thac lnvoklnr: taches in this case would aeeeac cne I I
| 

' 
*ll '.r,'tto*"nca1 poticrT"otr"hed by the llontana Lerlisracure. | 

'

| ,rl[ 
- (a. rhac scare asencies ltay noc avoid che!.r ourrgartonsJ

| 2:il[ escablished by rrris., Il *ll . "" 1I
| 

,ll "lrernlccl.rq" .,toc"a.-"-' 
I

l"I|_Thacghepo1icyesrab1ishedbyl{EPADroBoEesan|

I 
,ll interagency conprehensive assesstren! o! envi.ronnencal inracc., 

I

I 
*ll and therefore che agencies Eray not assess their dusies in isofa- 

|3lll rion of each orher 
I

I 1z tll 10. ThaE "reasonableness" ts che srandard of revievr 
Il-ll.'-l
Illl
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regarding the decision to forego any sEate environuenEal assess-

InenE.

11. Ttrat a prellalnary lnJuncrion ls approgriare in
chis case in view of che facc thac the Plainriffs' righrs would

be irreparably hamed, that Eonecary conpensacion would be in-
adequate, and thac no undue burden w111 faIl on Ehe Defendancs

slnce che bulk of conscrucclon acrlvicles have been halted due

E,o winEer weaEher -

9,&p,q3 |

Fros the above,

. >fT IS HEREBY ORDERED chaE rhe preliuinary tnjunccton t:
granced pending a Prellminary Envi.roulencal Review (PER) and an

addlcLonal hearing ar thac rtDe Eo show chis Courc chac either a

couprehensive Ers should be undercaken, or that reasonable, sice-
speci'fi.c condicions will ui.clgate the lnpacc such as rrss sccoEl-

plished by che Sr.ur Rlver PER.

DATED chls 15ch day of February, 1984.

UEHORANDT'}I

PRELIMII.IARY CONS IDERATIONS

In exasrinlng che evldence and the pleadings of chis
case an -pglicy en-
bodied in the ltontana Environmencal Polic;r Lqg (l'tEPA) applicable
Eo che issues herein, as seE forch in che flrst cwo paragraphs

of Seccion 75-1-103, MCA.

(I) The-legislasure,.recognizing che profound
:.qpagg o! Elan's acElvlEy on che ingerrelacionsof all componenls of-the nacural envi.ronmenc,
-Darcicularly. che.profound influences of poJu-lacion growEh, high-densi.cy urbani,zacion, in-duscrial expansion, rgsource e:iploicacion, ana
nevr and expanding teehnological' advances, and

bseph B.
s cric c
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ltrorl-il

r-lll-lllll
I f ll tecognlzin1 furrher che crltical lnf,rorcance
I ll of rescorin3 and aaincaining environnencal
| 2ll quallry co the'overall welfare and Cevelog-
I ll denc o! uan, declares Ehac lt ls Eh€ con-
I gll cinuing policy of che state of r{oncana' ln
I ll cooperacion eri.Eh the federal qovernnenc and
I lll tocil governmencs and otber concerned public
I ll and privace organizacions ' to-Jllie all plac
I Sll cicable Ereans and neasures. lncluding financial
I lt Enfffi, in a aanner cai-
| 0ll culated co'foscer and gror'ote che general I

I ll welfare, to create and nalntain condicions i

| 7ll t under which aan and tlaEure can coe:cisc ln I

I 'll 1 producrive tt.rio"il -j"J-i"tiiir-chJ social, I

I gll ' !"ononie, and ocher requirer".encs of PresenE
I ll and fucure generaclons of Ioncanane.
| 9ll 

,t, rn order Eo carry ouc the pollcy set
I O l0ll forch ln rhis chapcer, lc ls che eonclnulng, 

i

I ll ,responeibility of the stace of llontana co 
I

I tlll i use-all praccicable neans consiscenc wlch 
I

I ll , ocher esiensial consideracions of state I

I l2ll ' nolicy co lu-orove and coordinate scate I

| ,rll 
ptans, funclions, pro8ra'!s, aad resources... 

I

| - 
l4ll In conslCertng chis iroli.cy ic ls che Court's conclusiot{il .t

| 
- 

t5ll chaE che conscruccion of che pigeline by Yoncana Power Conoanl lsl

| 
- tull a necessiry co rhe residencs of wesrern EonEana. ,tfir" corrt...- 

I

I ttll cognizes rhar rhe existlng pipeline is clearly inadequate, iro- I

I ttll cencially unsafe, and needs to be replacec) llowever, che tesci-

I fgll 6'o"y also shows chac rhis knowledge existed rvith the tlonte
I l, 

.t"o shotrs thaE this knotdled!'le existed wlEn Ene tlonEana 
I

I 20ll Power Coapany for a long period of cice, and chat che accual 
I

I ,rll gf"rrrrrrg of the replaceuent line coreenced ln 1980. Tescinoay Illl'f
| _ 22ll furcher shoned chaE rhe ltPC did not advise che scace agencies I

| ? " .-narlna tn l9B1 r therc ls no evLd| ' Ztll uncff roneEine in 1983. AE chis Junecure Eherc ls no evidencc \
| 2lll ueeorc Ehj.s courc as Eo why an Envlronncncel Irnpacc Scasancnc 

l,f

I t 25ll (EIs) rn! noc rcquircd by Ghc verlour rcrce egcnclcr. Thr l,teta-fi
I I *ll in9. allegrr Gh.c gn Ets srr rrtvcd. buc ch. tcrct.E.nctta do' il
I t 2Zll cffncrf co offcr ?vld.nc..E Grr.2rc!:-lnr:y h..rlnr.. Go rtt Il
I I ,-!l :he;,uaive.J an irS. ".d 

,-Sh,. port::o_n cha: shcy nGGd noc .d- 
ll

| | ,!! t9" 3-!"c Cour: as io rrhv ''EPA ''er b"'asrcd tl
I I 30ll rr !s also insereggins, E,o noE,c troc, thc cvldcncs '.lrrs Il
| | 3rll "n". che nacger becane a sertous quescion abou: thc crosrtnr. o€ 

\l
I f ! "ll 

che sun River, a ,..rerininary enviren:':nEar regorc (PE!') vas t'1- \!llt ; -ll -5- \lill-J-rl'll\
I

I
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22

lsll lnpose upon Ehe users of l.tonrana power an unfair addicional
16ll burden, bu! nevercheless feels char there has been a violaclon
tTll of che incenc of rhe Honcana conscicucion and che HonEEn" gnr.riro

t8ll uencal Policy Acc by rhe Def,endanrs r.tpc and che scaEe ageneles.
l9 Wich che above as a grelirrinary, we shall discuss
20ll various parts of 1aw raised by var!.ous counsel.
2lll r. pr-Ar}rTrFFs HAVE STANDTNG

The Plainciffs 1n chls cage are an environurental or_
2tll ganizarion and a union. The Honrena po'.rer congany (!{pc) has
2oll concesced che scandlng of boch plaincilfs ro sainrain chLs accl
2sll t{Pc argues (1) ctrac an associasion musc show oore chan Eere
,Oll inreresc in che subjecc oaccer of rhe lawsuic ro nalng,1in scand-

"ll 
irg; (2) chac an associacion's nenbers ;:usc a[ege Bore Ehan

2tll violacion of a civil righc caused by che Scace's failure !o nr€-
pare an environoental inpacc sEacenenE (Ers); (3) chac gurely
econoolc concerns are oucside che nurview of l!Ep-A,, and are in-

3tll sufflcj.enc inEerescs co granE scanclinJ' co Ehe union.
The Defendans !!PC clced Slerra Club v. Horron, n05 !rt:

-5-
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727 (L972) wherein che Uniced Scases Suprene Court held chac a

2ll Plainciff BusE have a "personal stake ln che ouEcooe of she con-
tl

tll Eroversy" ln order to gain scanding. Ttre MPC also ciced Porc of

lfl lsroria v. Hodel, 595 Fed.2d,467, (9ch Cir., 1979), in whlcb che
tt 

-

5ll Courc held chat a Plainciff wich a s.trictly econornical inceresE
ll

6ll was oucside Ehe scope of HEPA.
tl

?ll i firsc, in reviewlng che holding of Slerra Club, Ehis
ll I

8ll Courc flnds char ics cenEral rule is thac an organization musE

gll affe.ee thac it or its uer:bers are adversely affecced by the pro-
il-l0ll gosea acEion in order co have scanding. Counsel for che Plain-
tl'ttll ciffs ln che Present case ttent to treat lenqchs to Presenc

l2ll evidence chac nembers of both org,anizacions are adversely
IIt3ll affecced by the groposed and exlscing pipeline construccion.

t{ll ttrus, each associalion shotred nore chan a "Elcre inleresc" in che
tl

15ll sufjecE EEEEeT ar hanti.

t6ll Second, wirile che allellacion has been oade Ehat Ehe
tl

tZJl rifnc co parclcipace has been vlolaced, chis gtas not the sole

lSll aUegacion nade co gain standing.
tlt9ll And third, wlch regard Eo Ehe 9ch Circuit holdin$ chat

20ll econooic lnEerescs are oucside che Natlonal Environgental Poliey
Ztll Acc (llEPA), the Courc dld lndeed rule rhac rbe Porr of Ascoria's
22ll aUeged losses of pocencial tax base anC revenue were insufficie:

tl
*ll ." confer standing under !{EPA. llo'..:ever, ln lhe saue case che

2lll Courc held that individual platnciffs and an orqanizacion of con.

25ll cernea ci.cizens rrho alleged ecological and aesthecic injuries
*ll (including che enrission of pollucanrs; innacls on agrlculture,
^-t IZTll wildlife, and che enjoynrenc of recreasional facilicles; and deno-1

28ll sraniric upheavar accended by lrousinl, schooline'' and traffic 
I

29ll l.our"Bs) did have scandiny, or. che basis of shese injuries' 
I

30[ porr of escoria, supra aE 475. Even r.ore lnEelesting., althoug,h

ttll 
" plainciff broadcascing cor{tany's alleqed injury o! pocencial

32ll UroaAcasE lncerfe:ience was also econontc, the Cour! neverchelesr
il-
ll -7-

ll
tl

)
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held chac chis kind of econoaic i.njury was causally relaced co

2ll an acE which lay wlchin MEPA's embrace, and rhe broaccastin;]
tl3ll company cherefore had sranding.
tl{ll Ttre Court cherefore fi.nds boch associaclons ha're sianr
tl5ll ing to brinp rhis action. The chree factors conscLrucing suffi.
ll

6ll ciens slninun criceria which are found ln Chief Jusrlce liasrvell
tl

7ll dlssenc in r{oncana lilLlderness Assoclarion v. goard of Healrh,
ll

8ll 559 P.2d 1157 (1975) are fully aet. Firsc, Ehe pleinciffs
ll

:ll "..t"::o :-.*r"."ned 
lnJury co properry and righrs, inctudtnsq

l0ll che "lnarlenge._:_:T1gLq-gg-" -clean and heel.chful environnenr.';
tlttll Article 2, secrlon 3 of che !{oncana consrirurion. The consclcu.

l2ll clonar rlghc to a clean environsenc ts nor rluiced to !.loncana
tll3ll envi.ronnrencal organlzarlons.

tnll Second, rhe plainriffs sfisrrred, rhe alleged injury ro be
iltSll dlscin3ulshable .fron che injury co rhe public generally. . Bochil-

16ll organ_izac_lorr_s have nenbers uho live, r:ork, and recreace ln cheil-lTll area ',rtrtch ls affecced by che conscruction. Ttrus, standinq cantllSll be conferrcd for rhe saae reasons oucrined b;r che 9ch circuic ln
tlt9ll Porr of Astoria for a concerned ctcizens organizarion, indir,,i6uall-

20ll plainciffs, and a broadcasctnq con:anJ,.

,tll Thlrd, unlanful environnencar d,eqredaEion is clearly
tl,ll wlchin che Judiciar cogizance of rhe Scace sovereignicy.

,tll rr. u,c-1:Es sHouLD Nor Bs rlrvorcD
2{ll The Defendanrs in chis case harre asserced chaE rachesil
25ll shourd be invoked, and clsed cwo cases :rhlch herd rhac rachesil
,oll aay apply in envlronraencal ricigacion. The faccs in save our
27ll 

sae Fej rj
*ll 1c2r (5ch cir., Lg77), invorved subsEanrial rear escaEe deverop_
2rll renrs on che shore of a 1ake. rE e'as arleged chac serious ad-tltoll veree envi.ronncncal r.noaccs would occur. The courr said:

::ll :E i:"il::;ii:ii$,;'i: :R: :3$:i:':,.ffi*ff-*ll mencal riciiarioil' b"';'-n";-;;;^iJ;s, surra a= !,)?(t.

ll -u-
ltllll

t ll held chac chis kind of econoaic i.njury was causally relaced co

,ll an acE which iay wlchin MEpA's embrace, and rhe broaccascing 
itl

3ll company cherefore had standing.

lll rtre court cherefore fi.nds boch associaclons ha're siand.
tl

5ll ing to brinp chis action. The chree factors conscLrucing suffi-
6ll ciens slnirnrn criceria which are found in Chief Justlce Hasrvell'

tl7ll dlssenc in r{oncana lilLlderness Assoclarion v. Eoard of Healrh,
ll8ll 559 P.2d 1157 (1975) are fully aet. Firsc, Ehe pleinciffs
ll

:ll "..t"::o :-.*r"."ned 
lnJury co properry and righrs, inctudtnso

l0ll che "!narlenable. . .,rlgLq_gg_" -clean and rreer.chful environnenr.'i
tlttll Article 2, secrlon 3 of che !{oncana consrirurion. The consclcu-

l2ll clonar rlghc to a clean environsenc ts nor rluiced to !.loncana
tll3ll envi.ronnrencal organlzarlons.

tnll Second, rhe plainriffs sfisrrred rhe alleged injury ro be
iltSll dlscin3ulshable .fron che injury co rhe public generally. . Bochil-

16ll organ_izac_lorr_s_ have nenbers uho live, r:ork, and recreace ln Eheil-lTll area ',rtrtch ls affecced by che conscruction. Ttrus, standinq cantllSll be conferrcd for rhe same reasons oucrined b;r che 9ch circuic ln
tgll Porr of Asroria for a concerned ctcizens organizarion, indir,,i6uall-
20ll plainciffs, and a broadcasctnq con:anJ,.

,tll Thlrd, unlanful environnencar d,eqredaEion is clearly
tl

22ll wlchin che Judiciar cogizance of rhe Scace soverelgnicy.
ll

23ll rr. r-Ac-1:Es sHouLD Nor Bg rlrvoKED
tl

2{ll The Defendanrs in chis case harre asserced chaE rachesil
25ll shourd be invoked, and clsed cwo cases :rhlch held rhac rachesil
,oll aay apply in envlronraencal ricigacion. The faccs in save our
,rll, . 54e Fec. t3
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The second case, Clcizens and Landowtrers ARainsc Ehe

Miles Citv/New Underwood Por'rer Line' ec al v' U' S' DeparrnenE

of Energv, 583 Fed'2d 1171 (8Eh Cir " L982) ' involved che con-

strucclon of a 23O-kilovolc eleccrical tlansoission line frorn

Miles Cicy, l'tontana, co New Undenood' Souch Da-l"oca' ihe Courr

held:

, Alchough laches is noc favored in environ-
Eentar caseil ic is properly invo-ked when

' a p"t"y'illi'it'll-ittjttit"sive relief has en-
gased r"-iill"'io"i'ui"-t"a inexcusable de-

i.i-ttiitt-i"""lc" in undue Prejudice co'.
the octrli piiiv' Citizens' suDra at rr/)'

. In decerulnLng whecher laches should aPPly in the pre'

sentcase,severalbroadbucfirndamentalrulesareapplicable.
First, as Pleviously stated' laches Ls noc a favored defense in

environaenEal cases ' (See also

v. Bowers, 632 Fed.2d 774 (9ch Clr" I98O)') Ttre reason ic is

noE,favored, as discussed in 9@, !s EhaE this defense

should nor be used go defeac the porrcies eoanaEing froo NEPA

and MEPA. By che Passage of rhose acts' che legislaEive branch

uandaced chaE environmencal concerns be assessed in governmenca

acEj.ons, and thac agencies cooply wich procedural requiremenEs

co insure agency artarenees and public involverqent' The Courc

said:

t3

l4

t5

t6

t7

l8

I

20

2r

23

24

(The use of laches) should be.resEricced co

)iliia-iltli. - 
o t 

--.oit 
gies s' environgren ca I

oolicv. In consiie?ing 119hes-claios' it is
l:i;;il. ;ii";-;h" 

-iiailici're 
w111 noc be che

;;i;';i;.ilJr-io""iure environnencal dauatBe'

rdi'res) Clcizens have a righE Eo. assune EhaE

i;e;;;i oiiiliars will conelY wich che

"o"fi"iUf. 
f"tt: (CiEe) As--sre ssaEed in

ffi".;:;"Foio5:"n'"'
vip-ilance and diligence ot-parErcutar en-
viionnensal ptainciffs wourcl encourag'e
acEer:locs by igencies co evacie cheir inporcanc
i""pJiiiuiiici""' rc is uP Eo-the as'ency'
;;;';h; public, !o insure conpliance wich'liiil-i" l["-iii"c lnslance"' Coalislon'

at 779.

25

26

27

28

29

30

3l

ult32
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Cici.zens ,

Second, laches is an eouicable defense. As

The doccrtne...ls flexlble; no fixed or
arbi.crary period of cj.me concrols lcs
applicabilicy. . .in decendnLnq e'hecher
Ehe doctrine of laches should bar law-
suic, all the parcicr:lar ci;cunscances
of each case Eust be considered, in-
cluding che lengch of delay, che rea-
sons for ic, lrs affecc on the Defendanc,
and che overall fairness of 9e:=iccing
che plaintlff co assert hts or her
acclon. Ctctzens, g34g ac 1174.

?hlrd, ttre Courr susc balance che equtcies,

scaEed in Save Our Wec LanCs,

scaced in

and con--
I

sider, as

...boch che expenditures r''hich have been' nade by the Defendancs and the environ-
nental benefics which siqhc resulc if
che glainciffs are allowed to oroceed
wich chis llcigaci.on. Save Oui lfec Lands.
sunra ac 1028

FourEh, three i.ndeoeadenr crltirla musE be sec before

laches can be ap3lied. Ihe Defendanc nusc show: (1) a <ieLay

in assercing a righr or elaia; (2) che de!.ay walr noE excusable;

and (3) chere was undue grejudlce Eo the parcy against vrhon ehe

claio ls asserced. Save Our rJet LanCs, supra at 1025.

In concluding chac che defense of laches is inpronerl_;r

asserced, the Cos:E has conpared the faccs of the presenc case

co Ehose in the precedents ciced by che Defendants, assessed r' r
facts in vten o€ che chree criceria, and endeavored co balance
che equicies for boch sides. rn dolng so, Ehe courr founc che

laccs of the oresenc case !o be strikingry differenc fron che
faccs in boch save our lrec Lan.r.s and cicizens. rn Save our r,leE.

Lands--che case dealing r.rich real, esEace develoamencs on a rake
shore--che rrojecc was hiehly publici:ed; public nocice vras nade
regarding the pernic apgllcacion; a revised apolicacion r.ras re-
quesced anC sub-"iEced; during Che one )'ear period begr,reen public
nocice of che oer:ric applicacion and lssuance of che oerr-ic che
glaincif fs failed co nake co:'lTrencs, objecclons, or ask quescions

- 10-
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che plaintlffs waiced nineceen nonchs be€ore chey broughc che

accion; an EIS lras Drepared; the ap-oellancs did not file their
suit untll lwo and one-half years afcer the EIS uas prePared and

che pe::EiE was issued; over TI.IEN?Y-SIX rfiLLI0N DOLLARS

($26,000,000.00) had been spent on che grojecc; and the projecc

r.ras subsEancially conpleced at thai cj.tre. In balancinB che

equitles, the Court could only have ruled as ic did.

t- The CicLzens case over a gorte! llne ls also discin-
guishable froo Haines Ptpeline. In Citizens public officials
had conducced infor:uatlonal treeEin3s; they had nec vrlth County

Coroissioners; they had senc leccets Eo affected landormers ; a

drafc EIS was lssued and circulaceC; public meeEings on rhe

Crafc EIS were held; a final EIS was released a yeet lacer; con-

slruccion bejan; and the lawsuic was inscituted sone chree years

afcer che original proposal was publlcized. Comgared ro the

presenE faccs, and in vLer.r of the widely circulaced and dlscusse

inforoation, che delay !n brlngin!, acEion was ciearly unreasonab

* 

- 

In che present case there ltas no gublie notice of

appli.cation; there rras no drafc iagact stalerilent; chere \rere no

publie hearings on any proposal; chere r.'tere no Lnforoational

sessions; and there rtere no public neeti.ngs wich cor:nissioners.

Unlike the above trro cases, the Plainciffs in che presen! case

had no forr:n at which !o exDress chelr vlews and parciciprace ln
Ehe project. Th" C""tE Eh.."f.t. b._1.:"r"_Sjf.-chere lras e delaa

lli-lj"S che acEion, ic is excusable. As one courc scaced:
The cardiness of che parc!.es ralsing cheissue cannoE Gxcuse compliance srich NEPA;priFary rcsponsibilicy under che acc rcsEs
wiEn rhe aqency. Envtronneneal Defense
Fund v. T1'A,468 sffitrtarT[33.

t"--!_.9., che Defendanss nir,hs have done a liscle de-

Iaying, thenselves. Evidence presenced durinq che flve Cay

crial showed rhac t'tPC has been conEenrrlacinq che nlgeline sj-nce

-tr-
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cauge a EenDorarv shuE-dotrn of consErucclon acEi.vi.ties ln any

-

roll g
I'II III. STATE AGENCIES ARE SUBJECT TO IIEPA REOUIBSI,IEITTS IF

l2ll ARE suBsrar\TL{LLY rlwolvsD rl{ A PRoJEcr ltrrH srcNrFrcAM

t3ll UPotl TIiS Ei{VlRointrtn.

t4 Secston 75-1-201(1) (b) (iii1, r.{CA, reaulres an EIS for
all najor aeclons of Stace governErenr significanclT affeccing
che quallcy of che hr:nan envi.ronuena. lhe_is_sue raised by the
sca:uBory lan?lBge ls whecher che Scare accl0n of .granrlng ner-
glEs-!-os-ghe-Paines Pipeline is of a nacure such chac an rrS
should be pregrared. Thls lssue occurs stnce ip is noc acruarly
stice accion, buc rather privace aceion, which is causing che

inpacc. The scace is slnory allor.ring ic. A courc coorrenced on
chis ldencical dllerna in l{innesoea publi.c rnceresc l,esearch
Group v. Bucrs, 498 Fed.2d 1314 (1974). and sa!d:

t5

t6

t7

t8

t9

2l

23

2r

)

T}pev

I!.fPACTS

25

26

27

28

29

30

3r

There ls llccle quescion chac vhen thefede;al govgrnraenc connigs nillions-oidollars co build dans, nuclear -!owe!
plancs, or highways chac ctreri ia ;-najor federal accion. The euescionpresenced by che inscans case is nocso clear cuc; these acc,ions of cire--Forest Service (of excendir.l andnoCifying conlraccs) cannoc trequanrified in lens of dollars eobe sgenc or cons of earch co beraoved. !,liqneS_g!_a ltfllic IncerescResearch'@
The_?el_g:qenc of Scace Lands ar?ues thac che ,rroJecc

chls case is a privaCe grojecc of che,.ronCana power Congrany,
-12-
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requlres conslderaclon of che effeccs
of the planned devel-opmenc. Ciry of
Davis, supra ac 677 .

The Courc ls further persuaded by che fact EhaE chis

approach has been incorporaced inco che Federal Regulaclons ln-
pleoencing NEPA. According to 43 C.F.R. 1508.18(b) (4), one of

che catagories of federal acclon which trigger an EIS is:
...agproval of speciflc projeccs such as
construcElon or manageEent acEj.viEi,es
located in a deflned geographical area.
Projects include actions approved by
pernic or ocher regulacory declsions as
well as federal and federally assisted
actlvttles.

.--,.-|,
. Regarding che second ar1iunenc--chac che invovl-enent of

each state agency in che plpellne proJect can be assessed in
tsolacion fronr the other stace agencies--chis Court can find no

legal auchority for such a proposicion, and believes it cascs

aside che fundaoencal philosophy of IEPA which is to proeote a

comorehensive environmencal assessmenc. It-tak"esJtggle ir:ragln-

atton to realize. thac- any naJor projecr can be dlvided lnro 1n-
.---e-- 

.--- '-:

"l!:ijll":.39 -anl it ls only ch9_sllg-.99_cle pa:_EJ._ghigfr _
creates a significanc iEE.DacE._ This identical quescion was

essed by che D. C. Circuic in 1975, which held:

The guidelines make clear rhac che
scaEucory E€lo, I'nrjor Federal accions"

ln the area, and
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This i.ncerpreEacion of a scacucory
Eerm is eninencly reasonable, borh
because NEPA plainly nandaces corll-
prehensive consideracion of che
effeccs of all federal acttons, (cice)
which considerallon would be defeaced
if impact scacemenEs were required
only for individual projeccs of
"major" sffiiiffi'etause any ocher
incergrecacion would provide an es-
cape harch, chrough agency subdivision
of "major" projeccs, fro:n che inpact
scacemenc requiremenc. Sierra Club v.

urtrst be assessed "with a v
overall,
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and not a projecc of Scace qoverrrrtenc. Therefore, !c arques

that che i.npact of che enclre projecc_ need noc be considered in
an EIS, bqc on[-rhl__,1eEpg$!_ove!_ rrhic.h che SEaE,e has legal

.au!_borlty. The case of I'llnnebago Tribe of i,lebraska v. Ray, 621

Fed.2d 269 (Bth Clr., 1980), cerc. den. 449 U.S. 836, is ciced.

in tiai case, chl Court upheLd a decislon by che Corgs of En.gi-

neers noc Eo prepare an EIS on a Secci.on l0 oe:mlc. The Corps
I

had decenined that its aushoriry for approval only lay wich a

1.25 nile rlver crossing ouc of che sixty-8even (67) slles long

proJect. Ttre CourE agreed that, the Corps had no legal authorlcy

over the renalnder of che line.
Other scat,e agency Defend,arr_ts a,1s_o--argq9.$rat each of

che_ir sep:rreelngoJ-vene5rcsJ.n Jhe oi Pel ine .nreiec.F-a*+-'!de

nininis", lqs_i_gl_iggnt, orr . ?herefore, each

ag,ency scandins alo no-._ob_!l3a*o1:_:i9"r ltEPA.

lthile Ehese argrrenE,s are i.ncerescing, Ehe Court tends

-.
co find chen Eo be fachir creacive excu-s-e? fo-_'t_he $tare co by:__.--::--

.:---pass obligasions-*tr'fdh are clearly the sgtric tf noe che lercer.

of MEPA.\----
On the first iesue--rvheEher 3overornent action thac

slg;nificancly affecca the envlronrrrenc ntusE in-and-of-icself also

be "Eajor" ln order to crigger an ELS--chis Courc supgorcs the

approactr adopted by che 9rh (and also rhe 6ch and 10ch) Clrcuic
Courcs of Appeals. In Ehe Citv of Davls r'. Colenan, 521 Fed.2d

661, (9th Cir., 1975), a controversy surrounded a ororrosed free-
tray interchange and a federal EIS. The Courr scaced:

The Defendants have...ob.iecced thac che
environaencal consequences of develonuenc
rrill resulc fron local. and nrivace accion,
noc federal accion, and thac cherefore
chey need noc consider Ehc consequences
of CevelopnenE in decernininq '*'heEher an
EIS is required. They are wront...the
arqunenc Ehai the orinciple objecc of
a federal projecr does noc resulc fros
federal accion contains ics o.,n refuca-
tion. (Cice) Thus, rre hold EhaE NEPA

l{
t5

tc

t7

t8

t9

20

2r

2,

23

24

2s

26

27

28

29

30

3l

32

-13-



I

2

3

{

I)

lrf
,r

L}'J
""u'' 

\'41

f/

I

J

6

I

8

I

tl
l2

r3

l{

n

rl

llorcon, 514 Fed' 2d 855 ' 871 (D'C' Cir' ''ffii.";d on ocrrer grounds 427 u's'
390.

'.1t soula q9\g-f1t91e sgns-1-fo! lhi's !-ou;t Eo revierr

each-agency's involveaenc in che pipeline separ-ately fron all 
-

c-he ochers. 
-. 

And lc would seen Eha! at an earlier dace che

agencies Busc have agreed t'tlEh this conprehensive inEeroleEacion

of ME?A in view of cheir efforts surrounding Ehe llorchern Border

Pipeline F.nvironnencal Inpact Scatelrenc' noE lriEhscandirr'1 che

facs che EIS was prepared under NEPA"

Besides finding Ehe conPrehensive agproach to be r''ore

the spiric of ltEPA, this Court also believes chac the facts
t'

o r:..linnebano, supra are dlsclnguishable from rhose i2l1{t"or {!ry' !.9 ...1------\
case. ) In llinnebaqo, the Cor-os of Enginecrs htas th" el" tg"nty)

considering Ehe environnental impacc' and its au:horicy t'ras

linnited co a snall screcch of naviqable wacers' In che presenE

case, che accion is againsc nunerQus sraEe agencies -whose duuies

includeauchoriEyover'turbidicyscanCards'screanbankPreserva-

tlon involvenent, land use, ltaEer iollutlon' weed conErol' his-

torlc Preservacion' strean-crossinSs 
"'vildlife 

and fisheries'

andsocialandeconoulclepacts.Therespoasibllicyandtn.
vorvesent of a1r of these deparmencs is hardly coooarable co

thacofcheCorpsofEnFineersincheconsErucEionofapor.rer
line crossing a single, naviSable river)'

in" Cours chus finds chat subsEanelal Scace lnvovterne

is encail.!,i ln a ?ipeLine projegc, che responsibiliry of which

scace a6encies cannoE evade by assessing cheir lnvolvenenc in

isolaclon fron each ocher' Tlte burCen on t-'l: Pl:i":llt"- t"

chcrefore Eo sirorr chis spec!fic prclecc t'ould have sii,n:.ficanc

inpaccs necessiEacin;', an EIS' and chaE Ehe SEare uareasonably

refused co assess chen'

lltt
llrl
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lll r1'. "REASON,A,BLENESS" IS lt|E STANDARD OF REVrnt RncAI{.DrNG THE
tl

2ll DEcrsrol{ To FoRnco ANy STATE Er{vrRoto.cl{iAt AssEss:rEM
tlll3ll The Defendanc l{PC argues Ehac rhe besr srandard for
tl

{ll reviewing an agency's decision to forego an EIS ls the four
tl

5ll point criceria ouclined in Cabinec !{ouncains llilderness v.
ll

6ff Pecerson, 685 Fed.2d,67A, (D.C. Circuic, 1982). The four crlier
tl7ll ia are as follows:

8ll (1) Whecher che agency Eook a "hard

,ll 
look" aE rhe problem;

ll
tl
tl
tl
ll
tl

tl
tl

tll r1'. "REAsou,[BLENEss" rs luE sTANDARD oF Rlvrnr RIGAI{-DrNG THE
tl

2ll DEcrsrol{ To FoRnco ANy STATE Er{vrRoto.cl{iAt AssEss:rEM
tl

3ll The Defendanc !{PC argues chac rhe besr scandard for
tl

{ll reviewing an agency's decision to forego an EIS ls the four
tl

5ll point criceria ouclined in Cabinec !{ouncains llilderness v.
ll

6ff Pecerson, 685 Fed.2d,67A, (D.C. Circuic, 1982). The four crlie:ll-7ll ia are as follows:

tll !1)...whecher che asency Eook a "hard /
"ll 

look" ac rhe problem;
-ll Q> whecher rhe agency ldenrified che \/ Ol0ll relevanc areas of enviromencal concern;

tlllll (3) as co the orobleus scudied and
_ll idencifled, whether che a3ency:rade /l2ll a convinclng cese rhac ch6 iniracr was
ll insignificanc; and

t3ll
- -ll (1) if chere was iopacE of crue ,/l4ll si3nificance, whecher Ehe asency
.-ll convincingly escablished char cha.,3estsll in che projecc sufficiencly reduceJ

ll is ro a minisun.
t 6tl
_ll The fourrh crirerion permics consider-.lTll acton of any nlclgacion Eeasures chaE
ll the agency i_sposed on Ehe orooosal...

lSll If , ho:rev9r,-g!g3'9ps+l is nodified
--ll prlof c_o.isplemencarion by adding
l9ll speciflc'nl.cigacion-neasures ,rhiCh

^^ll conplerely coEtpens:rEe-for any gossibie +20ll adverse environnencal inpaccl Sceraing
_ ll fron Ehe original proposll, Ehe scaEu_
2l ll tory chreshold of significanE environ-
-^ll nental effeccs is noc crossed and an22ll .EIS is noc_required. Cabines leuncains,

ll surra aE 681-2. 

-

23ll
tl2{ll 0n che orher hand, che plainrrffs arBue rhaE a decisior
tl

25ll noc co grepare an inpacc staEe'enE should be reviewed usinS all<'
26f | : "reasonab 1enes s'i- s randard.ll----
27ll This courc sees no grobre:r. in using borh approaches cotl
28ll reach irs final conclusion.

il_
29ll a The courc is aware chac ac reasc Ehe 5rh, gch. gcrr an)il\30ll 10ch circuir courEs of Appeals have dece:nined rhac che inicial

tl
3l ll agency decer:nlnacion is co be cesced under a rule of reasonabre-

tl
32ll ness. In Foun4align for llorch C _il-
ll -tr-
tl
ll

ll (2) whecher che agency ldenrified che \/ 1

l0ll relevanc areas of enviromencal concern;
tlllll (3) as co the grobleus scudied and

_ll idencifled, whether che a3ency:rade /
l2ll a convinclng cese rhac ch; iniracr was

ll insignificanc; and
t3ll
- -ll (1) if chere was iopacE of crue ,/l4ll si3nificance, whecher Ehe aelency
.-ll convincingly escablished char cha.,3estsll in che projecc sufficiencly reduceJ

ll is ro a minisun.
t 6tl
_ll The fourrh criterion perrnics consider-lTll acton of any nlclgacion Eeasures chaE
ll the agency i_sposed on Ehe orooosal...

lSll If , ho:rev9r,-g!g3'9ps+l is nodified
--ll priof c_o i-nplenencaEilon by adding
l9ll speciflc'nl.cigacion-neasures ,rhiCh

^^ll conplerely coEtpens:rEe-for any oossibie +20ll adverse environnencal inpaccl Ssesainn
_ ll fron Ehe original proposll, che scasu-
2l ll tory chreshold of significanE environ-
-^ll nental effeccs is noc crossed and an22ll .EIS is noc_required. Cabines leuncains,

ll surra aE 681-2. 

-

23ll
tl2{ll 0n che orher hand, che plainrrffs arBue rhaE a decis
tl

25ll noc co grepare an inpacc staEe'enE should be reviewed usinS all<'
26f |\ "re.sonabIeness'i- s randard.



^o il
tl
tl
tl

tl

tl
tl

tfl Scaces Deoarcnent of Agriculcure, 531 Fed.2d. LL72 (9ch Cir' '
tl

2ll f982), rrhere che U. S. Forest Service decj.ded no! co PrePare an
il_

3ll EIS prior Eo granElnt! a special use ler:r1c for che reconscrucEi(
il

4ll and use of a road, che 9ch Ctrcuic held:
tl

*ll Our firsc scep in resolvlnS the issues
"ll presented by chis appeal is a deternin-

^ll 
icion of ctrd appropriace scandard for

"ll reviewing che Service's decision shac
:ll no EIS was required prior co the issuance
' ll of a ne::aic cd reopen Road 2N05. Ic is
Rll f,irnly escablished- ln chls Clrcuit chat-ll an agincy's detercrinaEion Ehat a- parci-
gll cular project does nor require Ehe Pre--ll paraclbn 6f an EIS is co be upheld un-

l0ll I'es" t-re"sonable. Founciacion' ry ac LL77 '
tl

Irll In discussing what "reasonableness" entalls the CourC

ll
t2ll said:

,"1[ The scandard for deteraining whecher the'-ll inolenenEacion of a proposal would sieni-
l{ll fitancly affecc che qualicy of che !u-n1n"ll environoenr is whecher "cire Plalncif f has
tsll alle3ed faccs which, if crue, show ehac /,9t:--f 

l che yrronosed project -ma'/ siqnif:cancly ,, ''?r
16ll degrade soue huoan envlroilTlenEar laccor.'-ll (C'ices) A deterainaEion EhaE significanc l-
tTll effeccs on che hurean environnenc will in A
"ll i."c o""ttt is noc essencia!. (ciEm r',
tSll Effis-tEI quescions are raised whether //i l---ll a projecc oay have a significanc effecc lt! 1

lgll uo6n Ehe huraan environmenE' an EIS rtusc
ll Ui oreoared. (Cices) (Enphasis in tlre

20ll .opiir:.oir) Foundation, sutra aE 1177-8.--il
2l ll The Cours is persuaded of Ehe soundness of Ehe "rea-

il
22lf sonable" rule in chis case, as oPposed to Ehe "arbittaty, capri-

tl
23ll cous, and abuse of discrecion" rule, sinnly by che nacure of che

ll
2ll[ circurcsc,ances. llhile lhe Courc ls ea.qer noE co invade che Pro-

il-
251[ vince of scaEe ao.encies, and subsriEute tcs jud3rrenE for thelr

lt
26ll oun. che Courc in chis inscance is in che undesirable sicuacion

| (__
27ff of revier.r:.ng a Scace decision on shich chere is no recorC.l !:

zsll ,o*" record uere available, che nore resEr:cccd "arbir'.',,=ytr1? |

2!ll cae:'icous" ssanda;d would be nore apiroiriace' /l 
Ill 

-_-el

Jgll This Courc believes chac che "reasonableness" cricerion
tl

Stll .. leasc in chis inscance, neshes o.uir,e well 1rith che four cri-
tl

32ll ceria of Cablnec'lounta:lgq. However, the 9g!.1@ case
tt 

-

ll -r7-
tl
il
ll

t
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is discinguishable on che faccs because of che inceragency ap-
proach and che subscancial record which aar!'.ed cheir decision.
ihe facts in Cabinec irtounrains lnvolved a prooosal for conrinua-

clon of a Frinerals expLoraclon grogran co be conductei over a

three year period. In the process of concluding chat a fonal
EIS was unneces.sary, the following :?easures were Eaken: r.Ihen

Ehe drllling progosal was subrnicced, an environnencal assessFenE

was prepared; copies were ci.rculated co che public for corr.renc;

public ueecl.ngs rrere held; biological eva!.uacions rrere conducced

evlluacion was nad,e regarding cunulative effeccs of the ,toror!,.
fourteen (14) sire-speciflc recomrendations were uade co reduce

pocencial adverse affects; helicopcer fliqhcs r.rere resEricced;
ooniEorlng of che projecc was establlshed; roads were closed;
overnighc eannlng was grohibited in cerrain areasi ecc.

This Courc agrees wich the Cabinee rlouncains courr_-
thac EiEigacion neasures nere gro?erly raken inco considera:ion,
and che agency's decision thac an ErS'r'as Eherefore unnecessalw--

lras correct. 3ur Che Apgeals Courr also said:

The recold indicaces thac rhe Foresc
ServllE-carefully considered che' AS.IRCC pro-cosal , r.ras well inforned
on the probleas presenced, idencified
Ehe relevanc areas of environnencal
concern, and r,reighed che likely im-paecs. (Enphasls added)

lthen ASARCO guboitred irs four :reardrilling proposal che agencT prLoared
an envtron.rencal assessnenc, copies
vrere circulaged for conoenc, anilpublic neeclngs r.rere helC. Cabj-nec
!'touncains , suDra ac 683

Since chere is no recorC in the presenE case, no hear-
ings, no prelininary environnencal assessnenc, no aDparenc inler_
agency coordinac:,on, and no opDorEunic,w for oublic coEEnenc, chis
Courc finds lc <iifficulc co decer:line r.:hecher che stace a5iencies
Eook a "hard rook" ac che pocencial problern. and r.rhecher chey

"idengifled che rerevans areas of environnencar concern.,, r.tich

- t3-



I

2

3

4

I

no record and no

vincing argllBenE

PER lc is difficulc co say che Scate oade a con

Ehat che "iopacE was lnsig'nificanc" ' and chac

5

6

I

8

mitigacion rDeasures "sufficiencly reduced" negative inPacls Eo

\
a BlniBuB. ]

i ctrr s r e s p e c E, ctr g -ggqrggd--$l cp e c iar 1y-c-rg!-c-e5f

nirigaring requireoents of Ehe PEil re8arding the crogg'jf 
-

li"-s ffi hE @ n d eq3-hY - s uch -
''---

dG;;f f-no t.- prep aie d f o$:lt 9 Lr sr--pr oj q-c' c'

* ffi MAy rssuE IjIHEN TltE STATIJS QUO

BE MAINTAINED TO PRSVENT IRREPARABLE DAMAGE

. The standard for a prelininary injunction is conrained

I

ll
t2

r3

tl
an

Section 27'Lg'201, uCA (1983) ' The relevanc Seccions scace

order nay be granced ln the following cases:

(1) l.ilhen it shall aPPga: EhaE the applicanc
is encicrei-ci"ifi" iliitr -demanded 

and such

iiri.r ot i.,y-p"te chereof consisEs i1-":-'

"iiii"itg 
inl ior'nis-sion or.conEinuance o!

an act "otiiiiila-oi,-eirrter 
for a lirnited

Period or PerPeEulEY;

(2) when lt shall sPPear.chat Ehe corsission
or conElnuii"!""e-""'icr during- the' ritlqt:lo"
;;"id-;;Ji".-gt""c or I'rreparable lnjury co

che aPPllcant.

t5

t6

t7

l8

20

2l

I

23

2l

26

27

Ttrese standards are general'lY

hood of success on ghe Eerics" and the

described as Bhe "likeli
t'irreparable halro" Eescs '

29

30

3l

Under llontana law, passing etcher of che llto tescs encicles a

Plainclff co a grelioinary injunctlon' A recenE Moncana case

provides furcher clarification to che requiretlrenEs of chese

sEaEucory ru1es.

The all'owance of a prelininary-injunccion-
j.s vesced in rhe sound leg3r dlscreElon.or
che Disrricc Courg' vrich Ehe exerclse or
which ti"-i"pi"t"-io"tt will noc incerfere
excePE itt inicattces of manifesc abuse'
iei;t;) An aeplican!-lol " q:?li'i::Tl
injunccion r'ru-st establish a prima tacre

"."", 
oi-rnot-irtit it-is ac ieass doubsful

whecher oi--"oc-n" will suffer lrr-eparable
injury Ueioie his righcs can be fultY
ricieac!f,]--ir--"ic[ei showing is srade' the

-19-
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ill
"ll
20 tl

;ill

"ll
25 tl

"ll,rll

;:ll

''ll
"ll

Courcs are lncllned to issue che pre-
limi.nary injunccion Eo preserve Ehe
sEacus quo pending crial. (Cice)
Porter v. K&S Parcnershio, 527 P.2dffi

Tire Court added:

...the lfiniced funccion of a nrelira-
lnary injunctton ls to oreserve che

. scatus quo and to eininize che harst
to all garties penCing €ull crial.
If a grdlirninary injunction trill not
accogrllish thosl guiposes then it
should not issue.
The Courc for:nd further clarlficacton ln che case o

Troslia v. Bartollett, 451 P.2d L05 (1969), where che Court

s c:rndard,

faci.e casc

and ghac che Plainclffs have neicher nade out a orira
nor havc chcy shoun an J.rregrarable lnjury. \fC a

-20-

A oarty applying for a cer':norary Ln-' Jr:nccion has the burden of establish-
ing a orina facie righc ro such re-
llef, t;rancinf, chac ic ls noc neces-
sary co uake out such a case as would
encirle che pleader co relief ac a

. final hearin..,. Troqlia, sulra ac 109.

And finally, ln che case of Louch v. Blounc, 33r: Fed.

Supp. 627 (D. tlonc. 1971) che Courc discussed "irreparable in-
juries" i,n che conlexc of an euoloy:rsng concract and allegedl1,
insufficlent edninis:raclve reaedies. The Courc said:

Furrher, th:is rype of relief is noc a
Daccer of richc, even thou!'h che olain-
tiff :ray suffer irreoarabli iniury.(CiEe) A prellainary injunccl6n is
granced if, wichouc such inEerference
by che courc, rhe plaincif! uill suffer
irreparable injury or if i: is necessary rto Dreserve the scaEus ouo. (Cice) t
Under the faccs of the case ac bar,plainciff lrill noc suffer irrenarableinjury. Any losses which he niy suffer.fro:r che accion of Defendanc can be
adequacely- coilpensaEed b.r a !::oneEary
award coroleced chrouqh the adrlinistratlve
Drocedure and subseo.uenc judicial reviewprovlcled. Consequencly, there !s noirreirarable injury on which ro base rheinjunccion. Lounh, sunra ac 628.

Ttre Defendane l{PC argues chac because a prelininary in
juncclon is an excraordinary renedy it nusc be based on a scricc

o

said:
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t5

t6

l7

t8
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20

2l

furCher thaE the DefendanCs would cuffer subscancial econonic

loss by enjoining consErucEion, wtrile no injury would befall che

Plainciffs if the prelininary lnjuncclon failed.

.1tre Court feels cauEious abouc any declsion co grane a

moEion for preliuinary injwrction, and does noc believe chag so

serious a reuedy should be frivolously considered. liowever, the

Plalnciffs have not asked for a Pe::Ennenc i4junccion' qu!,Igry-
--

The Court believes chac the evi-

dence presenled in five days of triql raised substantial doubc

about environsenEa I lepaels,gg-_*aE pres-Sg--t|t9-. 9 EaJu:-g9a

pending a prelinlnary etrvironoenral rewiew is Justifiable. The

Court is particularly gersuaded by the discussion in !g!, uher'

Ehe Court said that itl-"" injuncCion wras an in-arooer relredT tr[g31

BoneEary danages touid suffice. The ty-ne of harn discussed by

che Plainciffs ln Ehis case involves che violacion o€ Ehe con-

sclcucionat righc co a clean and healchful environgtenc; and the

violacion of stacurory righcs lncluding €ailure Eo assess

gocencial envlronnental lngaccs, e:lcludlBg che gublic fro:

parEicipaEing in the decision, and fallure to take reasonable

alcigacion Deasures.

The Court believes that a Een?orary Pause in consEiuc-

Cion acElvttles pendlng a P$i tl'ill only be a snall burden for Che

Defendancs who ior che BosE Pars have tenporarily halced con-

scruccion activlcies due Co winger tteaEher.

vI. colrci.usloNs

?o sumarize, che Courc holds chac Ehe PlaLnciffs have

scandinq in view of che facc chac a convincing case r.'as rnade re-
garding adverse effeccs on Ehe or.qanizaclon rrenbers.

Laches would be inaggropriace under che circunscances

since any delay by che Plainciffs aP3ears co be excusable as

r.'ell as mininal, and has not unduly prejudiced che Defendanss.

.Scate agencies rray not slide out froF. under cheir }{EPA

-2L-
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J

tl

tl

tl

t lf obligaciqns--by-arguiag char-Ehelr perniccing nr-o.cedures were nor

tl
tl

tl
tl
il

tl
t ll obligaciqns--by-arguiag char-Ehelr perniccing nrocedures were noE.lt---
2ll "major" or chat cheir duties viewed in isolatlon of each ocher'-
3ll """ a" sinir:r.rs
rrF{ll It is this Court's ducy co decide whether che decision
tl

5ll co forego an envlronnencal assessnenc was "reasonable. "
il-

6ll A greliainary lnJunccion 1s |rr order since a convincine
iltll cese has been nade chaE consclcuclonal and scatucory righcs will

Sll be lrreparably hanned, and oonecary danages would be inadeouace
tltll coapensari.on. 

I _,
f0ff yz'' The Courc finds it surprising thac a PER nas noc under-

llttll caken aB she clme of rhe proposed gigeline in vlerr of rhe one

t2ll hundred (100) foot wide corridor, Ehe crro hundred (200) nile Iillt3ll lengch, che six (6) fooc or deeper dicch, and rhe crossln.: of iillt,ll several najor rivers, as well ae over Ewo hundred (200) 
"cr".rns, IlSll s$ra'lgs, irlllstces, and agriculcural 1ands. Asking for a piR doesl

ttll not alPear unreasonable ln vi.ew of che facc chac a conp.l.ece gIS 
I

tZll :+-aone for che irlorchern Border pi.reline 
I

, , -ttll 
*:j:::f .-t1tt9.":.1-i .ls slishtlv.lronie Ehac. Ehe ".u." -. I

:,( r9ll alencr .De-fendancs chose Eo argue thac chel: parrlciracio., ,o"" _"o I

| 20ll nininal ic faiLed co ltarrant an'EI.S. And on rhe orher hand, che I{ ll --.:.1
2l ll t'!Pq Defendanc argued chat chere lras so rnuch. responsible govern- |il --'22ll Erenc lnvolvaqenr and such a "pleEhora of pennics" EhaE an EIr Ill--'l
23ll was- unnarranred. Ir is a tircle difficulr to_Fv_g r. !-._:l-::Ll
"ll 

ir"r"eot",-chis Coure sranEs a greliai.nary tnjunc.r;;l
*ll pending a .trrelirninary environoencal revier,r or oEher "ppro1rri"c. I*ll scare record which wilr prove chaE ehe envirorurenrar inpacc rrss I

, 27ll indeed assessed, and chac eicher a full blcrm ErS shoulti be I
I ll 

ysv,rr Lre lrrerrro oe 
I

l 28ll undercaken " l

| 
29ll acrached co che nernirs. co oicigace che lmoacc, as h,as done by I

l .tull ihe Sun Rlver PER. I\--ll 

- 

|illl u// 
|32ll t/t/ |illll -zz- Iilllll

2ll "major" or chat cheir duties viewed in isolatlon of each ocher

v

3ll are de sinir:us.

{ll Ic is rhis Courr's ducy co decide wherher che decision
tl

5ll co forego an envlronnencal assessnenc was "reasonable. "
il-

6ll A greliainary lnJunccion 1s |rr order since a convincine
iltll cese has been nade chaE consclcuclonal and scarucory righcs will

Sll be lrreparably hanned, and oonecary danages would be inadequace
tltll coapensatlon. 

I \,
f0ff yz'' Tt.e Courc finds ir surprising rhac a PER nas noc under-

llllll caken ac she clme of the proposed gigeline in vlerr of rhe one
tll2ll hundred (100) foot wide corridor, Ehe crro hundred (200) nile
tlt3ll lengch, che six (6) fooc or deeper dicch, and rhe crosslnq of
tllJll several najor rivers, as werl ae over Ewo hundred (200) screans,
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This Courr would si-ng1Y like

icself thai Ehe Scace indeed is

law of thls land'

DATED chis 15Eh day of February' 1984'

Counsels of record

sosre kind of record Eo

abiding bY che environ-

I

6

I

8

I

ll

I

tl
l5

t6

l7

r8

l9

20

2r

2,

23

24

27l|
I

2$l

2.J

30

3l

'/t
/l

l1

Jo76oh B.
D/scricc

-23-

{r




